10/11/70 


Dear Bud, 


These comma nts on the government’s potion to dismiss in CA 2301-70 
will have to be done in greater haste tnan I f d prefer in order to get it in the 
outgoinf mail tonight, which is as close as I can come to your request that you 
have it tomorrow* 

Perhaps it is without significance, but this is the only case of this 
series in ?;hich no single Department of Justice lawyer’s name appears* All 
signatories are from the officeof the U.S. Attorney for the District of Columbia* 

While it m8y be no more than a legal formality, the motion is spurious 
in alleging these two things: 

’’...there is no claim upon which relief can be granted...” , and 

" there is no issue as to any material fact...” 

The claim upon which "relief can be granted" is for the production 
of the spectrograph! c analysis. It can be granted because under the law I am 
entitled to it for reason you knotf and some which I will sat forth below. In 
addition, even if the subsequent claim to immunity were correct, as it is not, the 
law does not require withholding- it merely authorizes it, as Mitchell’s letter 
granting access to tue Ray affidavits makes explicit and clear, so in even this 
very restricted sense, relief can be granted* 

Among the issues "as to any material fact” are whether this data can 
be withheld, under the law; whether it meets any of the provisions under which it 
•can be withheld; and even then, whether the government has not already wdived its 
legal right to withhold it (American mail decision)* 

You raised the question whether the FBI had given the spectrograph! c 
analysis to Chief Curry and he had made it public* ^hat had already appeared as 
a Commission exhibit is printed in Curry’s book (90-4)* ‘This is not the spectro 
but a paraphrase of it* It includes mBny things for which I did not ask end does 
not include those for which I did ask (as the clothing, curbstone, brushings from 
windshield, etc.) However, it does refer to some and this, having been m de public, 
waives, I believe, any right to withhold* For your information, the day after 
Clark 1 s executive order was made public* T appeared at the Archives and asked for 
the spetros* ^n my presence , from 5W3, iofcnson spoke to Cunningham by phone. Cun- 
ningham told him this was the spectro* Johnson got it and showed it to me. 
immediately showed it to be not the spectro. J ohnson called Cunningham beck, but 
he then and since, to the best of my knowledge, got nothing further. Here I am 
raising a different point, aside from telling you that the FBI represented the 
spectros to be in the Archives when they war (and still are) not: under the execu- 
tive order they are required to be and are not because th^r were "considered by 
the Commission" .hi s consideration exists in two forms: 

The results are basic to the conclusions; 

Frazier’s testimony about them* 

^reover, any FBI analysis of them was in its Commission function, hot 
as the investigative arm of the Department of Justice* 

I gave you a copy of this executive order. It begins with the cited words* 

I should add that there was further "consideration" in all the medical 
testimony, all the ballistics testimony, and all relevant conclusions* There was 


by the Commission members through the exhibits prepared for it by the FBI as its 
arm, not as part of the Department of Justice, in such things in which it is basic 
as the Gauthier exhibits, for the identification of the fragments with each other 
and the Connally fragments with 399 is basic to all these things. If aL 1 the gxs 
fragments recovered from the oar and brushed from the glass are not identical 
with both acknowledged fragments recovered from the President's head, all these 
exhibits and the c ommission's basic conclusions are deliberate fraud. Alia is also 
true of the Connally fragnents end 399. Hjveover, the traces from the clothing 
must be identical with those from 399 and the '"onnally fragments or the same is 
again true. And the cubb stone traces must beidentical with both or that port of 
the story is also false snd fraudulent, as is all FBf reconstriction exhibits, 
of which the Gauthier ones are not all. These exhibits and the relevant expert 
testimony represent "consideration" by the Commission and are not part of any FBI 
or other law-enforcement work. 


In this connection, you raised the point that possibly the FBI's 
work was for the Dalles police, hence meets the definition, father or not it 
was given to the Dallas police, it was not done until after ^ohnson assigned a 
role to ^oover, defined by Hoover in the photocopy I’ve givei you (5H93-9), 
w jj rain he testified*! . .there is no texts Federal Jurisdiction for uabh an 
investigation..." He also added that the President can, and ^ot for "law-enforce- 
ment purposes", as the exemption requires, "request the Bureau to make special 
investigations", which Hoover says is what happened. 


,£ his leads to the Statement of Material Fact where, after thinking 
about it and the question of perjury further, I disagree with you end aim. 

In all other cases of which 1 know, and the case I showed you, of Jevons’ 
■affidavit in the first Nichols suit is in. point, there has always been an affidavit 
establishing, to the defendant's satisfaction at least, that ifchere is a basis, 
for claiming applicability qf the exemption. Here, for the first time, that is not 
done, (It is as though there was a bug in your office and our discussion of this 
was overheard, for when I showed you these various things, you agreed that either 
Jevona of “cover committed perjury.) PeSheps this also may attribute significance 
to the abshece of the signature of any Department lawyer. However, Paragraph 2 
does not state that this was an investigation meeting the requirements of the 
exemption (nor does anything else). It substitutes instead what is without meaning, 
an opinion (which is not a "matirial fact"), the quotation from Mitchell’s 6/4/70 
letter in which he says no more than "we have taken the position that they are part 
of an 'investigatory file compiled for lae encorcement purposes’... Aside from the 
fact that this is false, it remains not fact but opinion and no more is claimed. 

I think the absence of an affidavit is significant and I still think, 
now more so, that our first effort should be to get such an affidavit and then 
charge perjury. Refusal to provide such an affidavot should deliver the decision 
to us at that point. I suggest an argument that there is no evidence tnis was such 
an investigation for law-enforcement purposes is absent from the motion, that the 
motion therefore is without substance, might do it. If they provide the affidavit 
we have perjury. If they refuse-how can they?-they surrender their entire defense. 
Moreover, I think such false swearing or the -refusal to provide the minimum 
evidence would be powerful in any appeal or argument against appeal by them. 


£ n Paragraph 5 KLeindienst’ s 6/12/70 letter is cited. It is way out, 
is not responsive, and introduces something else on which we should request 
sworn proof, that "the work notes and the raw analytical data on which the results 
of these spectrographie analyses are based are part of the investigative files 
of the FBI" and thus ^specifically exempted" under (b)(7), which is a considerable 
extension of that exemption* 


Moreover, I didn’t as* for what Kleindlenst refers to. Perhaps I _ 
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vance to anything like a spectrographic analysis. Concern in this decision is 
narrowly limited, as quoted, to what "mignt contain information unfairly damaging 
to tue litigant or other persons." It is only such things that are in reference, 
and what follows makes this even more clear, referring agin to such statements, 

ObvioualJ, spectrograph! c analyses are not of such character. 

Parenthetically, let me add, not necessarily facetiously, that the only 
possible embarrassment here, tue only "damaging to the litigant” can be to the 
government, and that is specifically excluded in the cited Clark memo. 

Here I add anoth^int. 1his decision quotes only pert of that 
peragrpagh ou page 38. My non-lawyer's reeding of the entire paragraph gives it 
a meaning opposite that sought to be imparted by the Department of Justice in 
this citation of an unrelated and irrelevant decision. I suggest you and/or Jim 
go over this with some care. For example, the earlier end changed requirement 
was that "the private party" be "in litigation with tho agency". The first words of 
f^is paragraph say that tUs change in language make it ’’very different "i 

Of course, other parts of this mono are relevant, and tnis continued 
defendant's use of it licenses us to quote it without end. 

Not that Barcelona , in the lest partioitad, continues to refer only to 
what can cause damage to character, inspection and copying of witnesses statements , 
which bears no relationship to what is at issue, where tnere is no possibility 
such misuse or such, defamation© 

The argument here is that the exemption "is to protect from disclosure 
all files which tue government compiles in the course of law enforcement 
• investigations", whether or not they lead "to formal proceedings .'Tnis, as 
Jencks alone proves, is entirely false. There is no blanket i^unity Uside from 
the continuing fact that these are not "law enforcement investigations files)* 

What I think you may want to consider in connection vdth this is the ^ 
language cited on the next page of toe memo, 39, under subsection (f). "The purposes 
are tnere fiescribed as "to make clear beyond doubt that all materials of the executive 
branch are to be available to tne public unless specifically exempt from disclosure 
under subsection (a)..." I think tnis means that tney nave to prove tnat toe 
sought data Is part of an investigative file compiled for law enforcement purposes... 
wtdcii is Vnore I began* 

"rimi^irranna'of Olements Borthers Co . in what is irrelevant is next 
claimed. Here again the^only possibility of relevance is for law enforcement, 
which is neither proved nor true. However, I suggest you read the third quoted 
paragrpah, for in the sense in which we are suing, this seems to support us, not 
themf in the same way American Mail line doos. Tp parapnrose, this decision says b hat 
if what is sought was used it kust be available. It is only "absent such use tha 
such information is not available. The essence of the spactros sure as hell was 

usedl 

Justice’s summary of this is false, claiming "aince the records the 
plaintiff seeks have not been made part of any record in any agency proceeding 
he may not obtain them ’absent such use’." In even thsnarrow sense applied, tnis is 
not what the decision says. It saysthat ifs an employee "had been called to testify , 
then his prior statement would have to be available. The parallel is not tha 
incorporation of the text of the spectres in tne Warren Commission record but their 
use in any form therein. They are basic, therefore thera is such use. lhis also aoens 
tiro opposite of the argument and the allegation, for, itf only in the Fraiior (and 


possibly Shaney felt's - I T m not sure on this pojfct) and in the form of the 
paraphrase (used by Curry), it sure as hell Jj3 in tho record . Their words® 
are "part of any record in any agency proceeding. 

The last paragrpsh on the third p>3ge of this frivolously titled 
"points and authorities" is inconsistent with the precise language of the 
exemption bo tne point where I think ^im should check: the omi&sions (I think all 
their citations should bo cnecked for other infidelities and misinterpretations)* 

They here claim the exemption "'prevents the disclosure of ♦ sensitive" &ov3 rnment 
information such as FBI files... f ( emphasis added". Thor© is no such immunity. And 
this is not a "sensitive" files, not in any appropriate sense, anyway. The 
only exemption for such files i3 if toey are "investigatory" AND for "Law enforce- 
ment"* , Their added emphasis amounts to a deception 8nd a deliberate misquotation* 

They next cite Black v. Sheraton Corp . 1 The first peragrpah is incomplete. 

As it stands it is a deliberate misquotation of the exemption, for all FBI repfcrts 
are not automatically exempt and in any event this is not sucha "report" that we 
3 oek. It can be argued tkatbas qyoted this paragraph is our way, not the way they 
use ito *t refers to the new law "which greatly expanded the information which 
government agencies must (my omph.) make available to the public..." 

The second quoted paragraph i3 irrelevant because, as it fcays, it is 
restricted to "the scope of discovery jjrasusdixgii in criminal cases", which this 
is not. "The 3 tcbp®xk£xx concern of the Supreme ^ourt for the secrecy and sanctity 
of the FBI investigative files" is out of context, for that is not at^ issue. The 
sole issue is w brother these sought materials are "investigative files , which they 
are not, they are lab reports, and whether they are for "©lw enforcement , ^rhxixkx 
which they neither were nol could have been* 

Now, when they start to claim that releasing lab reports about tbe 
President's murder as "harmful to the public interest", they are way out, aid I'd 
like to hear them argue this in court, with the press present. This It the lost 
wrongful use of Black . The rest is irrelevant. We do not seek "the results of 
investigations of alleged criminal activity " (note their added emphasis, which 
againx distorts). We seek only lab reports already used in paraphrase. They can 
hardly argue in public that this is (and again they underlined for emphasis) 

"that the public interest requires to be kept secret ." 

Even their conclusion is falso by Mitchell's lune 4, 1970 letter, for 
they argue that the exemption is "a prohibition against the release of the typo of 
document the plaintiff seeks". Mitchell's own interpretation, to get himself off 
the hook (one of the reasons I like to keep pressing them, so they 11 commit 
thcmsleves to all kinds of foolishness) is tnat it merely "permits* but does not 
require. Again, this is not ,r bhe type of document plaintiff seeks" in this cose. 

^t is no mor tna lab reports and 13 not in any sense what those citations refer 
to os ESI investigative reports of criminal activity/ They repeat the falsehood 
tnat this is a "prohibition". The intent referred to has been "interpreted by tie 
courts", as± in American Mall , and is opposite that alleged. It thinlnfc ib might 
be appropriate to bolabot the part where they got carried away with their own 
rhetoric and referr to these decisions being T, in unanymity." 

And after all this ireelevancy about FBI Investigative reports of criminal 
investigations their last admission is merely that I seek no more than "spectro- 
graphic analyses"*. . .There is not but 30 minutes before the mail from the main 
.post office so must mail this unread. I hope to discuss it in some detail with 
lm very soon and would like to be able to with you. Make the appointment and I'll 
Come in againx when you are roady, which might hotter be after im and I go over it. 

4 . 

n haste, 

Harold Weisberg 


